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PER N.K. SAINI, VICE PRESIDENT

These appeal filed by the Assessee are directed against the separate orders of

the Ld. CIT(A)-3, Gurgaon dt. 31/05/2019 for the A.Y's 2008-09 & 2009-10 respectively.

Since the issues involved are common in both these appeals and were heard

together so these are being disposed off by this consolidated order for the sake of

convenience and brevity.

At the first instance we will deal with the appeal in ITA No. 1085/Chd/2019 for the
A.Y. 2008-09.

Following grounds have been raised in this appeal:

l. The learned CIT(A) has erred in confirming an addition of Rs. 962280/- out
of addition made of Rs. 1303280/- made by the assessing officer.

2. The appellant craves leave for any addition, deletion or amendment in the
grounds of appeal on or before disposal of appeal.



5. The only grievance of the assessee in this appeal relates to the sustenance of
addition of Rs. 9,62,280/-.

6. Facts of the case in brief are that a search and seizure operation under section
132(1) of the Income Tax Act, 1961 (for short the ‘Act’) was conducted on 28/03/2011 in
PPP Group of cases including the residence of the assessee at C-63, GHS-94, Sector-20,
Panchkula. The assessee vide his petition dt. 07/01/2013 requested for the copies of the
seized material which were asked to be collected on 08/01/2013 but the same were
not collected by the assessee and no return under section 139 of the Act was filed.
Thereafter, the A.O. issued notice dt. 13/09/2012 under section 153A(1) of the Act
calling for the return of income for six assessment years immediately preceding the
assessment year relevant to the previous year in which search took place. However no
return was filed by the assessee in response to the notice under section 153A of the
Act, therefore the A.O. completed the assessment under section 144 of the Act and
made the addition of Rs. 13,03,280/- which was the amount deposited in the bank

accounts of the assessee maintained with the Axis Bank Ltd., Panchkula.

7. Being aggrieved the assessee carried the matter to the Ld. CIT(A) who sustained
the addition of Rs. 9,62,280/- out of the addition made by the A.O. under section 68 of
the Act by observing as under:

“ Following observation are made in the case on the basis of assessment order and
submissions of the appellant.

(i) No return u/s 139 was filed in this case for the year under consideration.
Further, no return in response to notice u/s 153A was filed by the appellant.

(ii) The appellant has attributed these deposits in this saving bank accounts
tfor-

[l Out of cash received for sale of Flat No. 302.

(ii) Transferred from Satpal Kaur account.

(i) Out of available cash (business funds) as per cash flow.

(iv) Rental income from Sarakpur Industrial Shed.
(v) Transfer from appellant's Bank account.

(i) The appellant's contention that funds may be treated as business deposits as the
appellant has been declaring his income from presumptive tax cannot be



accepted as no income tax return u/s 139(1) nor u/s 153A was filed during the
year under consideration.

(iv) The amount received from purchaser of flat cannot be accepted as no property
was sold by appellant.

(v) With regard to outstation cheque of Rs. 33,000/- treated as 3,30,000/- the same
cannot be considered as no document from bank has been received nor any income
declared by the appellant during the year under consideration.

(vi] However, amount of Rs. 3,41,000/- has been received from appellant's own bank
account or from the account of his wife Mrs. Satpal Kaur and the appellant is being given
credit for the same.

In view of the above discussion, the appellant gets a relief of Rs. 3,41,000/- and the
balance addition of Rs. 9,62,280/- u/s 68 of the Act is confirmed. *

8. Now the assessee is in appeal.

9. The Ld. Counsel for the Assessee submitted that all the documents which were
found during the course of search were available to the A.O. but he has not
considered the same while making the impugned addition. It was further submitted that
the A.O. wrongly considered the amount of Rs. 33,000 mentioned in the outstation
cheque as Rs. 3,30,000/- and the Ld. CIT(A) was not justified in upholding the action of
the A.O. by observing that the same could not be considered as no document from
bank had been received nor any income was declared by the assessee, on the
contrary, those documents in the form of bank statements were available on the
record. It was further submitted that the explanation of the assessee was not
considered by the Ld. CIT(A) in right perspective therefore the addition sustained was

not justified.

10. In her rival submissions the Ld. CIT DR strongly supported the impugned order
passed by the Ld. CIT(A) and further submitted that the assessee neither filed the return
of income nor explained the source of deposits, therefore, there was no alternative

except to make the addition.

11. We have considered the submissions of both the parties and carefully gone
through the material available on the record. In the present case it is an admitted fact

that the A.O. framed the assessment, exparte, under section 144 of the Act and the Ld.



CIT(A) although mentioned that the observation were made on the basis of assessment
order and submissions of the assessee, however, he simply reproduced the assessment
order at para 3 of the order but the submissions of the assessee were not mentioned in
the impugned order. Therefore it is not clear as to what was the explanation given by
the assessee before the CIT(A). We, therefore, in the absence of clear facts on record
and considering this fact that the A.O. made the assessment exparte, deem it
appropriate to set aside this case back to the file of the A.O. to be adjudicated afresh
in accordance with law after providing due and reasonable opportunity of being
heard to the assessee. We also direct the assessee to cooperate and not to seek undue

or unwarranted adjournment.

12. In ITA No. 1086/Chd/2019 for the A.Y2009-10 similar issues are involved the only
difference is in the amount involved and the nature of investment. Therefore the case
for the A.Y. 2009-10 is also restored back to the file of the A.O. to be adjudicated afresh

as indicated in the former part of this order

13. In the result, appeals of the Assessee are allowed for statistical purposes.

(Order pronounced in the open Court on 16/03/2021)
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